ENACTED 3/13/12

Introduced by the Council President at the Request of the Mayor:
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ORDINANCE 2012-96-E
AN ORDINANCE APPROVING, AND AUTHORIZING THE MAYOR, OR HIS DESIGNEE, AND CORPORATION SECRETARY TO EXECUTE AND DELIVER, A DECLARATION OF Restrictive COVENANT BETWEEN THE CITY OF JACKSONVILLE AND THE FLORIDA DEPARTMENT OF ENVIRONMENTAL PROTECTION (FDEP), and any other documents necessary to effecutate the PURPOSES OF THE Restrictive covenant, FOR PROPERTY KNOWN AS THE New Kings Railroad overpass pond site LOCATED on New Kings Road, RE# 084140-0010, SO AS TO PLACE Environmental RESTRICTIONS ON THE SITE; PROVIDING AN EFFECTIVE DATE.


Whereas, due to contamination that remains onsite, the Florida Department of Environmental Protection (“FDEP”) has required that the City enter into a Declaration of Restrictive Covenant (“Declaration”) with FDEP on property known as the New Kings Railroad Overpass Pond Site, located on New Kings Road just south of 45th Street, RE#084140-0010 (“Site”), so as to place environmental restrictions thereon; and

Whereas, the Site is currently used by the City as a retention pond; and

Whereas, the Declaration restricts the use of the property to commercial/industrial uses and prohibits the subdivision of the Site into parcels smaller than ½ acre without prior written approval from FDEP; and 

Whereas, one of the final steps in completing the remediation process for the Site is the execution of the Declaration of Restrictive Covenant, which will then allow the City to obtain the Site Rehabilitation Completion Order with Conditions from FDEP; now therefore  


BE IT ORDAINED by the Council of the City of Jacksonville:


Section 1.

Approval and authorization. There is hereby approved, and the Mayor, or his designee, and Corporation Secretary are hereby authorized to execute and deliver on behalf of the City, a Declaration of Restrictive Covenant, in substantially the same form as is attached hereto as Exhibit 1 and made a part hereof, and any other documents necessary to effectuate the purposes of the Declaration, so as to allow the City to place environmental restrictions on the Site.


Section 2.

Effective Date.  This ordinance shall become effective upon signature by the Mayor or upon becoming effective without the Mayor’s signature.

Form Approved:

   /s/  Kristina G. Nelson___________
Office of General Counsel

Legislation prepared by:
Kristina G. Nelson
G:\SHARED\LEGIS.CC\Nelson\New Kings Railroad Overpass Pond Site RC legislation.doc
� EMBED Package  ���
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This instrument prepared by:
Kristina G, Nelson

Assistant General Counset

OlTice of General Counsel

City of Jacksonville

117 West Duval Street, Suite 480
Jacksonville, Florida 32202

DECLARATION OF RESTRICTIVE COVENANT

THIS DECLLARATION OF RESTRICTIVE COVENANT (hereinafter “Declaration™) is
made this day of . 20 __, by the CITY OF JACKSONVILLE, a
municipal corporation, (hereinafter “GRANTOR™) and the FLORIDA DEPARTMENT OF
ENVIRONMENTAL PROTECTION, a political subdivision of the State of Florida (hereinalter
“FDEP™).
RECITALS

A. GRANTOR is the fee simple owner of that certain real property situated in the County of
Duval, State of Florida, more particularly described in Exhibit “A” attached hereto and made a
part hereof (hereinafter the “Property™).

B. The FDEP Facility Identification Number for the Property is COM_302452/Project 1D:
323856. The Office of General Counsel file number is OGC No. '1-1182. The facility name at
the time of this Declaration is New Kings Railroad Overpass Pond | Site. This Declaration
addresses the discharge that was reported to the FDEP in December 2006.

C. Arsenic contamination on the Property is documented in the following reports that are
incorporated by reference:
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I. Site Assessment Report dated July 29, 2010 submitted by Ellis & Associates,
Inc.; and

2. Response to Comments dated January 27, 2011, submitted by Ellis &
Associates, Inc.

D. The reports noted in Recital C set forth the nature and extent of the contamination
described in Recital C that is located on the Property. These reports confirm that contaminated
soll as defined by Chapter 62- 780, Florida Administrative Code (F.A.C.), exists on the Property.
The criteria for direct exposure of contamination in the soil was based upon an average soil
contaminant concentration caleulated using a 95% Upper Confidence Limit (UCL) approach
with an exposure unit (EU) ol Y2 acre pursuant to Rule 62-780.680, F.A.C. Thercfore, the
Property may not be subdivided into parcels smaller than ¥2 acre without prior written approval
from the FDEP’s Division of Waste Management.

k. [t 1s the mtent that the restrictions in this Declaration reduce or eliminate the risk of
exposure of users or occupants of the Property and the environment to the contaminants and to
reduce or eliminate the threat of migration of the contaminants.

F. The FDEP has agreed to issue a Site Rehabilitation Completion Order with Conditions
(hereinafter “Order’™) upon recordation of this Declaration. The FDEP can unilaterally revoke
the Order if the conditions ol this Declaration or of the Order are not met.  Additionally, if
concentrations of the contamination increase above the levels approved in the Order, or if a
subsequent discharge occurs at the Property, the FDEP may require site rehabilitation to reduce
concentrations ol contamination to the levels allowed by the applicable FDEP rules. The Order
relating 1o FDEP Facility No. COM_302452/Project 1D: 323856, can be found by contacting the
Waste Cleanup Section — Northeast District Office, 7825 Baymeadows Way, Suite B200,
Tacksonville, Florida 32256.. '

G. GRANTOR deems it desirable and in the best interest of all present and future owners of
the Property that an Order be obtained and that the Property be held subject to certain
restrictions, all of which are more particularly hereinafter set [orth.

NOW, THEREFORE, to induce the FDEP to issue the Order and for other good and valuable
consideration, the receipt and sufficiency of which are hereby acknowledged by each of the
undersigned parties, GRANTOR agrees as follows:

[. The foregoing recitals are true and correctl and are incorporated herein by reference.

2. GRANTOR hereby imposes the following restrictions and requirements:
The following uses of the Property are prohibited: agricultural use of the land including
forestry, fishing and mining; hotels or lodging: recreational uses including amusement
parks, parks, camps, museums, zoos, or gardens; residential uses, and educational uses

such as elementary or secondary schools, or day care services. These prohibited uses are
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specifically defined by using the North American Industry Classification System, United
States. 2007 (NAICS). Executive Office of the President, Office of Management and
Budget. The prohibited uses by code are: Sector 11 Agriculture, Forestry, Fishing and
Hunting; Subsector 212 Mining (except Oil and Gas); Code 512132 Drive-In Motion
Picture Theaters; Code 51912 Libraries and Archives; Code 33111 Lessors of Residential
Buildings and Dwellings; Subsector 6111 Elementary and Secondary Schools; Subsector
623 Nursing and Residential Care Facilities; Subsector 624 Social Assistance; Subsector
711 Performing Arts, Spectator Sports and Related Industries; Subsector 712 Museums,
Historical Sites, and Similar Institutions; Subsector 713 Amusement, Gambling, and
Recreation Industries; Subsector 721 Accommodation (hotels, motels, RV parks, etc.);
Subsector 813 Religious, Grantmaking, Civic, Professional, and Similar Organizations;
and Subsector 814 Private Households.

3. In the remaining paragraphs, all references to “GRANTOR™ and “FDEP” shall also mean and
refer to their respective successors and assigns.

4. For the purpose of monitoring the restrictions contained herein, FDEP is hereby granted a
right of entry upon and access to the Property at reasonable times and with reasonable notice to
the GRANTOR.

5. [t is the intention of GRANTOR that this Declaration shall touch and concern the Property,
run with the land and with the title 1o the Property, and shall apply to and be binding upon and
mnure to the benefit of GRANTOR and FDEP, and to any and all parties hereafter having any
right, title or interest in the Property or any part thereof. The FDEP may enforce the terms and
conditions of this Declaration by injunctive relief and other appropriate available legal remedies.
Any torbearance on behalf of the FDEP to exercise its right in the event of the failure of the
GRANTOR to comply with the provisions of this Declaration shall not be deemed or construed
to be a waiver ol the FDEPs rights hereunder. This Declaration shall continue in perpetuity,
unless otherwise modified in writing by GRANTOR and the FDEP as provided in paragraph 7
hereol. These restrictions may also be enforced in a court of competent jurisdiction by any other
person, firm, corporation, or governmental agency that is substantially benefited by (hese
restrictions. If the GRANTOR does not or will not be able to comply with any or all ol the
provisions of this Declaration, the GRANTOR shall notify FDEP in writing within three (3)
calendar days.  Additionally, GRANTOR shill notily FDEP thirty (30) days prior to any
conveyance or sale, granting or transferring the Property or portion thereof, to any heirs,
successors, assigns or grantees, including, without limitation, the conveyance of any security
interest in said Property.

6. In order (o ensure the perpetual nature of these restrictions, GRANTOR shall reference these
restrictions in any subsequent lease or deed of conveyance, including the recording book and
page of record of this Declaration.  Furthermore, prior to the entry into a landlord-tenant
relationship with respect to the Property, the GRANTOR agrees to notify in writing all proposed
tenants of the Property of the existence and contents of this Declaration of Restrictive Covenant.

7. This Declaration is binding until a release of covenant is executed by the FDEP Secrelary (or
designee) and is recorded in the public records of the county in which the land 1s located. To
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receive prior approval from the FDEP to remove any requirement herein, cleanup target levels
established pursuant to Florida Statutes and FDEP rules must have been achieved. This
Declaration may be modified in writing only. Any subsequent amendment must be executed by
both GRANTOR and the FDEP and be recorded by the real property owner as an amendment
hereto.

8. Il any provision of this Declaration is held to be invalid by any court of competent
Jurisdiction, the invalidity of that provision shall not affect the validity of any other provisions of
the Declaration. All such other provisions shall continue unimpaired in [ull force and elfect.

9. GRANTOR covenants and represents that on the date of execution of this Declaration that
GRANTOR is seized of the Property in fee simple and has good right (o create, establish, and
impose this restrictive covenant on the use of the Property.  GRANTOR also covenants and
warrants that the Property is free and clear of any and all liens, mortgages, or encumbrances that
could impair GRANTOR’S rights to impose the restrictive covenant described in this
Declaration or that is superior to the restrictive covenant described in this Declaration, unless a
Joinder and consent, and subordination of such interests, as applicable, is attached hereto.

Remainder of this page intentionally left blank.
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IN WITNESS WHEREOF, City of Jacksonville has executed this instrument, this day of

200 .
NI'TNES BN
WITNESSES: CITY OF JACKSONVILLE
, By:
Print Name: Alvin Brown, Mayor
117 W. Duval Street, Suite 400
Jacksonville, Flonda 32202
Print Name: ATTEST:

Neill W. McArthur, Ir., Corporation Secretary

STATE OF FLORIDA
COUNTY OF DUVAL

The foregoing instrument was acknowledged before me this day of ,20_
by Alvin Brown and Neill W. McArthur, Ir., the Mayor and Corporation Secretary, respectively, of the
City af Jacksonville, o municipal corporation, on behalf of the corporation. Such persons are personally
known to me.

Print Name:
Notary Public

Farm approved:

Assistant General Counsel
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IN WITNESS WHEREOF, the Florida Department of Environmental Protection has execuled this

instrument, this day of

.20

Wilthesses:

Print Name:

Print Name:

STATE OF FLORIDA
COUNTY QF DUVAL

The foregoing  instrument

FLORIDA DEPARTMENT OF ENVIRONMENTAL
PROTECTION

By:

Gregory J. Strong, District Director

Florida  Department of  Environmental
Protection

Northeast District

7825 Baymeadows Way, Suite B200
Jacksonville, Florida 32256

(904) 256-1700

was  acknowledged  before me  this day of

, 20__ by

Department of Environmental Protection,

, as representative for the Florida
an agency of the State of Florida, on behalf of the Flornda

Department of Environmental Protection. Such person: (notarv must check applicable box)

1s personally known to me; or

v produced a current

driver's license as identification; or

produced

as identification.

Print Name:
Notary Pubhc

Approved as to form by the Florida Department of Environmental Protection. Office of General Counsel
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Description for City of Jacksonville, Florida
SR-13 (NEW KINGS ROAD)
SOUTHERN REGION IND REALTY, INC.
PARCEL 103

FEE SIMPLE

A TARCEL OF LAND BEING A PART OF THOSE LANDS AS DESCRIBED IN OFFICIAL
RECORDS 1822, PAGE 302 OF THE CURRENT PUBLIC RECORDS QF DUVAL COUNTY,
FLORIDA.AND A PART OF LOTS 2.3 AND 4. BLOCK 66, GRAND PARK ACCORDING TO THE
PLAT THEREOF, RECORDED IN PLATBOOK 2, PAGE 59 OF SAID PUBLIC RECORDS AND A
PART OF NW 25" STREET CLOSED BY ORDINANCE 69-933-G44 OF SAID PUBLIC RECORDS
TOGETHER WITH A PART OF THE CHARLES F. SIBBALD GRANT. SECTION 55. TOWNSHIP 2
SOUTH, RANGE 26 EAST. DUVAL COUNTY, FLORIDA AND BEING MORE PARTICULARLY
DESCRIBED AS FOLLOWS.

FOR A POINT OF REFERENCE COMMENCE AT THE POINT OF INTERSECTION OF THE
CENTERLINE OF SURVEY SR-15 (NEW KINGS ROAD A VARIABLE WIDTH RIGHT-OF-WAY)
AND THE CENTERLINE OF CSX TRANSPORTATION (FORMER SEABOARD SYSTEMS
KATLROAD) RIGHT-OF-WAY AS SHOWN ON RIGHT-OF-WAY CONTROL SURVEY FOR STATE
ROAD NO. TS (NEW KINGS ROAD) AS PREPARED BY L. D. BRADLEY LAND SURVEYORS.,
DATED DECEMBER 30, 2004: THENCE SOUTH 46°36°257 EAST, 49.06 FEET:

THENCE SOUTH 737497357 WEST, DEPARTING SAID CENTERLINE OF SURVEY, 104,38 FEET
TOTHE NORTHERLY CORNER OF SAID LANDS DESCIBED IN OFFICIAL RECORDS 1822,
PAGE 302, SAID POINT LYING ON THE WESTERLY RIGHT-OF-WAY OF SAID SR-15 ALSO
BEING THE SOUTHERLY RIGHT-OF-WAY LINE OF THE SEABOARD SYSTEMS RAILROAD.
FOR A POINT OF BEGINNING.

FROMTHE POINT OF BEGINNING THUS DESCRIBED: THENCE SOUTH 46236725 EAST.
ALONG SAID WESTERLY RIGHT-OF-WAY LINE, 239 10 FEET TO A POINT OF CURVATURE OF
A CURVE CONCAVE SOUTHWESTERLY AND HAVING A RADIUS OF 1386.39 FEET: THENCE
SOUTHEASTERLY ALONG THE ARC OF SAID CURVE 36,40 FEET, SAID CURVE HAVING AN
INCLUDED ANGLE OF 14°18°577, AND BEING SUBTENTED BY A CHORD BEARING AND
DISTANCE OF SOUTH 39726757 EAST, 345,50 FEET TO THE POINT OF TANGENCY: THENCE
SOUTH 329177287 EAST, CONTINUING ALONG SATD WESTERLY RIGHT-OF-WAY LINE, 268 .44
FEET, THENCE NORTH 74°39°08" WEST. DEPARTING SAID WESTERLY RIGHT-OF-WAY LINE,
13994 FEET.TO A POINT OF CURVATURE OF A CURVIE CONCAVE NORTHEASTERLY AND
HAVING A RADIUS OF 326.00 FEET. SAID CURVE HAVING AN INCLUDED ANGLE OF
IFESLITTAND BEING SUBTENTED BY A CHORD BEARING AND DISTANCE OF NORTH
OMZT9T WEST, 20081 FEET TO THE POINT OF TANGENCY; THENCE NORTH 38246731
WEST. 38772 FEET TO A POINT OF CURVATURE OF A CURVE CONCAVE EASTERLY AND
HAVING A RADIUS OF 160.00 FEET; THENCE NORTHERLY ALONG THE ARC OF SAID CURVE
194.07 FEET, SAID CURVE HAVING AN INCLUDED ANGLE OF 69°29°46". ANI BEING
SUBTENDED BY A CHORD BEARING AND DISTANCE OF NORTH 04°01°38" WEST, 18239
FEETTO A POINT LYING ON THE SOUTHERLY RIGHT-OF-WAY LINF OF THE SEABOARD
SYSTEMS RAILROAD, SAID POINT LYING ONYA CURVE CONCAVE SOUTHERLY AND
HAVING A RADIUS OF 323.70; THENCE NORTHEASTERLY ALONG THE ARC OF SAID CURVE
224 FEET. AND ALOND SAID RIGHT-OF-WAY LIME, SAID CURVE HAVING AN INCLUDED
ANGLE OF 017207227 AND BEING SUBTENDED BY A CHORD BEARING AND DISTANCE GF
NORTH 767407127 EAST, 12.24 FEET TO AN ANGLE POINT IN THE SAID SOUTHERLY RIGHT-
OF-WAY LINE: THENCE NORTH 16°10727° WEST, 20.00 FEET TO AN ANGLE POINT IN THE
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RIGHT-OF-WAY LINE; THENCE NORTH 7394935 EAST, 16.07 FEET ALONG SAID SOUTHERIL.Y
RIGHT-OF-WAY LINE, 1O THE POINT OF BEGINNING.

1Y)

CONTAINING 2.76 ACRES MORE OR LESS.

Pablo Ferrari, P.S.M.

Florida Professional Surveyor And Mapper No. 5601
[..D. Bradley Survevors

3773 Normandy Boulevard

lacksonville, Florida 32203

(904) 786-6400

Date: 4/25/058

File No: DD-04-163RW
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